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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. Was evidence, that appellant was seated behind the 
steering wheel in the get away automobile with his foot 
upon the brake to keep the car from rolling away while 
his companions broke into and stole articles from a clean¬ 
ing establishment, sufficient evidence to allow the case to 
go to the jury? 

2. Did the Court’s instructions, that in order to find ap¬ 
pellant guilty the jury had to find that he had agreed to 
participate wuth the others in the unlawful housebreaking 
and stealing and that his part was to be outside in the 
automobile behind the wheel and that he had agreed wfith 
the others that that would be his part, cover appellant’s 
requested instructions that mere silence and presence on 
his part was not sufficient to warrant his conviction and that 
he was under no duty to stop the commission thereof ? 
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counterstatement of the case 

An indictment filed in District Court charged that on or 
about February 21, 1950, within the District of Columbia, 
Ronald Holmes, Charles C. Carey, and Alfred E. Lanham 
entered the store of Irving Kozak and Murray Berkowitz, 
co-partners, with intent to steal property of another. The 
second count charged that on or about February 21, 1950, 
within the District of Columbia, Ronald Holmes, Charles 
C. Carey, and Alfred E. Lanham stole the property of Irving 
Kozak and Murray Berkowitz, co-partners, of the value of 
about $320.50 consisting of the following: 1 coat of the 
value of $100.00; 1 jacket of the value of $100.00 ; 6 coats, 
each of the value of $10.00; 5 suits of clothing, each suit of 
the value of $10.00; 1 pair of slacks of the value of $1.50; 
5 shirts, each of the value of $1.00; 6 pairs of shorts, each 
pair of the value of $0.50; and 10 pairs of socks, each pair 
of the value of $0.10. (JA34). 
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On March 10, 1950, appellant was arraigned and pleaded 
not guilty (JA 35). Appellant was found guilty of count 
one of the indictment and guilty of petit larceny on April 
6, 1950. It is from this conviction that appellant appeals. 

Murray E. Burkowitz was called as the first Government 
witness (JA 8). He testified that he and his partner, 
Irving Kozak, operated the Gem Cleaners and Laundry 
at 146 C Street, N. E., Washington, D. C. on February 21, 
1950. He further testified that when he closed the business 
at seven fifteen P.M. on February 20, 1950, the door was 
locked and the window intact (JA 8). He stated that 
he returned to his place of business about 3 o’clock the 
morning of the twenty-first of February and found that 
the glass in the door had been smashed and for the most 
part removed and attempts had been made to break open 
the door (JA 8). He further testified that he did not give 
the appellant permission to go into the store or take any¬ 
thing out of the store (JA 9). Mr. Burkowitz did not see 
who went into the store (JA 9). 

Richard Webb Moyer, a precinct detective attached to 
the General Assignment Squad at Police Headquarters was 
called as the next Government witness (JA 10). He tes¬ 
tified that he went to 146 C Street, N. E., at about 2 o’clock 
on February 21, 1950 as a result of a radio call and found 
that the glass had been broken in the doorway (JA 10). 
That as a result of a conversation with a person on the scene 
a radio lookout was sent for an old Buick car and he started 
cruising the neighborhood and soon received a radio call 
that the car had been run into an alley (JA 10). When 
he arrived at the alley the car was there and one man named 
Carey was apprehended (JA 11). In the car were found 
clothes which had been taken from the cleaners (JA 11). 
As a result of a conversation with Carey one Holmes was 
arrested, and as a result of a conversation with Holmes, 
appellant was arrested (JA 11-12). He further testified 
that in substance appellant told him that he was with the 
boys when they drove up in front of the place and that 
during the commission of the crime he sat in the car and 
held his foot on the brake to keep the car from rolling 
off as the car did not have any hand brake on it (JA 13,14). 
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He further stated that appellant told him that when the 
car was run up into the alley he jumped out and ran (JA 
14). It was then stipulated that Irving Kozak did not 
give any of the defendants permission to enter or take 
any of the property and the Government rested its case 
(JA 15). 

Appellant testified in his own behalf (JA 21). He stated 
that at the time the car stopped in front of the Gem Clean¬ 
ers he was in the back seat asleep (JA 22). He stated 
that the others woke him up as they got out of the auto¬ 
mobile. He stated that after they got out of the automo¬ 
bile it started rolling down the hill and he jumped into the 
front seat and put his foot on the brake pedal and then 
went back to sleep (JA 23-24, 26). He denied that he could 
drive an automobile. He further denied having told the offi¬ 
cer what the officer testified he had told him (JA 23). Ap¬ 
pellant further testified that he did not know what the 
other boys were going to do when they got out of the auto¬ 
mobile (JA 23). 

Witness Moyer was called for re-direct examination and 
testified that appellant never told him that he had been 
asleep at the time the automobile drove up to the Gem 
Cleaners (JA 30). Officer Moyer referred to notes he 
had made from the conversation with appellant and on 
cross-examination appellant had the witness read the notes 
to the jury. The notes read as follows: 

“Country (referring to appellant) stated Fred Pear¬ 
son ran home with me.” • * * 

“After being chased from the alley at the rear of the 
700 block of Ninth Street, Northeast, by Traffic Bureau 
Cruiser No. 1 and myself.” That is not in there; but 
I was with him. It says “During the occurrence” 
* • * I sat in the car and held my foot on the 

brake # * * (JA 30). 

STATUTES INVOLVED 

Housebreaking. Section 22-1801, District of Columbia 
Code: 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell¬ 
ing, bank, store, warehouse, shop, stable, or other 
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building-, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, 
or other watercraft, or railroad car, or any yard where 
any lumber, coal, or other goods or chattels are de¬ 
posited and kept for the purpose of trade, with intent 
to break and carry away any part thereof or any fixture 
or other thing attached to or connected with the same, 
or to commit any criminal offense, shall be imprisoned 
for not more than fifteen vears. (Mar. 3,1901, 31 Stat. 
1323, ch. 854 § 823.) 

Grand Larcencv. Section 22-2201, District of Columbia 
Code: 


Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or up-ward, 
including things savoring of the realty, shall suffer im¬ 
prisonment for not less than one nor more than ten 
vears. (Mar. 3,1901, 31 Stat. 1324, ch. 854, § 826; Aug. 
12,1937, 50 Stat. 628, ch. 599.) 

Persons advising, inciting, or conniving at criminal of¬ 
fense to be charged as principals. Section 22-105, District 
of Columbia Code: 

In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid¬ 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punishment 
may be. (Mar. 3, 1901, 31 Stat. 1337, ch. 854, $ 908.) 

SUMMARY OF ARGUMENT 

I 

The evidence showed that appellant sat in the get away 
automobile outside the building in which the crime -was com¬ 
mitted and kept the automobile ready for a quick get away 
and therefore the court did not err in denying appellant’s 
request for a directed verdict. 

II 

The Court covered appellant’s requested instructions, 
that mere presence at the scene of the crime was not suffi- 
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cient to base a finding of guilt on and that he did not have 
to stop the commission of the crime even if he was there, 
when it told the jury it must find that he had actively 
participated in the commission of the crime. 

ARGUMENT 

I 

The Evidence Showed That Appellant Sat in the Get Away 
Automobile Outside the Building in Which the Crime Was 
Committed and Kept the Automobile Ready for a Quick 
Get Away and Therefore the Court Did Not Err in Denying 
Appellant’s Request for a Directed Verdict 

Appellant’s first argument is that there was no substan¬ 
tial evidence to support the verdict (Br. 2-5). Having been 
convicted by the jury, the only question on appeal is 
whether there is some substantial evidence, viewing the 
record in the light most favorable to the Government, to 
support the verdict. Glasser v. United States , 315 U. S. 
60, 80; Morton v. United States, 79 U. S. App. D. C. 329, 
331, 147 F. 2d 28, cert. den. 324 U. S. 875. 

The Government’s case was based on admissions made 
by appellant to the police officer after the appellant was 
arrested. Summarized, his admissions were: that he drove 
up to the Gem Cleaners in the automobile with the other 
boys; that he was in an automobile outside the Gem Clean¬ 
ers at the time the crime was committed and that he kept 

his foot on the brake so that the car would not roll awav 

•• 

(JA 13,14); and that when the automobile hit a wall in an 
alley he ran. On cross examination of the officer by appel¬ 
lant when the officer was called back to the stand as a 
rebuttal witness, appellant had the officer read from his 
notes made at the time he talked to appellant and these 
notes showed appellant had said he ran home after being 
chased from the alley by the police (JA 30). 

If the jury believed the police officer (appellant disputed 
him) there was ample evidence to sustain the verdict. His 
riding up to the cleaners with the others, his staying in the 
car with his foot on the brake and his later flight all show 
that there had been a scheme to break into the cleaners 
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and take articles from it and that his part in the scheme 
was to stay in the get away automobile and keep it there 
so they could make a fast get away if necessary. While 
mere presence at the scene of a crime is not enough to 
convict one as an aider or abettor, if, on the other hand, 
he did something to further the scheme by his presence 
then he is an aider or abettor. Here the evidence showed 
appellant kept the get away automobile in readiness and 
that is sufficient to constitute him an aider or abettor. 
This evidence was sufficient to sustain the trial court’s 
denial of appellant’s motion for a directed verdict of 
acquittal. 

II 

The Court Covered Appellant’s Requested Instructions, That 
Mere Presence at the Scene of the Crime Was Not Sufficient 
to Base a Finding of Guilt on and That He Did Not Have to 
Stop the Commission of the Crime Even If He Was there. 
When It Told the Jury It Must Find That He Had Actively 
Participated in the Commission of the Crime 

Appellant further urges that the trial court erred in 
denying a requested instruction to the effect that mere 
silence on his part, even if he had knowledge of the crime, 
was insufficient to warrant his conviction, and that he was 
under no duty to stop the commission thereof (Br. 6). 
This request came after the court had finished its charge 
to the jury (JA 33-34). The court had in effect covered this 
request when in its charge to the jury it told them in 
effect that in order to find appellant guilty they had to 
find that he had agreed to participate with the others in 
the unlawful housebreaking and participate in the unlawful 
stealing and that his part was to be outside in the car 
behind the wheel and that he had agreed with the others 
that that would be his part (JA 31-33). In this way the 
court told the jury they would have to find more than a 
mere presence on the part of appellant to find him guilty. 

After the requested instruction was denied the court did 
additionally instruct the jury that to be an aider or abettor 
there must be some affirmative participation (JA 34). 

A reading of the court’s instruction to the jury will dis- 
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close that the court in effect did charge the jury that it 
must find more than mere presence of appellant at the 
scene of the crime in order to find him guilty. The jury 
was told that it must find appellant agreed to participate 
in the crime charged and that he did participate in the 
crime. By its verdict the jury did so find. 

After this additional instruction the following was asked 
counsel (JA 34): 

With those additional elaborations, I will ask counsel 
if there are any additional instructions you gentlemen 
request. 

(All counsel responded in the negative). 

This shows that appellant was content with the instruc¬ 
tions as they were. Appellant should not now be allowed 
to challenge the instructions to the jury as being inadequate. 
See Rule 30 of the Federal Rules of Criminal Procedure 
and Villaroman v. United States, — U. S. App. D. C. —, No. 
10469, decided July 24, 1950. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court should be affirmed. 

George Morris Fay, 

United States Attorney . 

Robert M. Scott, 

Joseph M. Howard, 
Richard M. Roberts, 
Assistant United States Attorneys. 
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JOINT APPENDIX 

5 Murray E. Burkowitz, called as a witness by the 
United States and being first duly sworn, was ex¬ 
amined and testified as follows: 

Q. Mr. Burkowitz, what business are you in? 

A. I operate several dry cleaning and laundry outlet 
stores. 

Q. Do you have a partner? 

A. Yes. 

Q. What is his name? 

A. Irving Kozak. 

Q. And do you have a cleaning establishiment at 146 C 
Street, Northeast? 

A. I do. 

Q. And what is the name of that? 

A. Gem Cleaners and Laundry. 

Q. And that is a part of the partnership arrangement 
between you and Mr. Kozak? 

A. That is correct. 

Q. And is that 146 C Street, Northeast, located in 

6 the District of Columbia? 

A. Yes, it is. 

Q. Did you have the store located at 146 C Street, North¬ 
east—and when I use the word “you,” I mean you and 
Mr. Kozak—did you have that store at 146 C Street, North¬ 
east, on February 21, 1950? 

A. Yes, we did. 

7 Q. And at what time did you leave the place on 
February 20? 

A. Approximately 7:15 in the evening. 

Q. And did you close the place then? 

A. Yes, I did. 

Q. Was the door locked? 

A. That is right. 

Q. And was the window intact? 

A. Yes, it was. 

Q. After you left the place, on the 20th, when did you 
next return to the store? 

A. Shortly before 3 o’clock in the morning of the 
21st. 

8 Q. All right, sir. And what did you find when 

you got to the store? 

A. I found that the glass in the door had been smashed 
and for the most part removed, and some attempts w T ere 
made to break the door open. They were unsuccessful, since 
there was a double lock on the door. 
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When I opened the door with my key, I found the place 
had been entered. There were things missing. There w*as 
glass on the floor. And while it was impossible to deter¬ 
mine at the moment what w r as missing, it was obvious, to 
me at least, some of the things that were on the shelves and 
on racks had been removed. 


*##•»#• 


13 Q. Did you give the defendant, Alfred E. Lanham, 
permission to go in your store? 

A. No, sir. 

Q. Did you give anyone of the persons I have named— 
Ronald Holmes, Alfred E. Lanham and Charles C. Carey— 

Mr. Sussholz: I object to the reference to Charles C. 
Carey. He is not before the Court. 

The Court: Objection overruled. You may proceed. 

By Mr. Scott: 

Q. —permission to take any clothes out of the place? 

A. No, sir. 

Q. Did you give anyone permission to take any clothes 
out of the place that night? 

A. No, sir. 




15 Cross-examination. 

By Mr. Tinney: 

Q. Mr. Burkowitz, as a matter of fact, you don’t know 
who went into your store, do you, of your own personal 
knowledge? 

A. I didn’t see anybody go in the store. 

Q. You didn’t see anybody go in the store? 

A. No, I did not. 

Q. Did you see who entered your store? 

A. See them entering? 

Q. Yes. 

A. No, sir. 

or this other defendant before, did you? 

Q. You never knew the defendant Holmes or Lanham 
A. No. 


• •••••• 


3 


28 Richard Webb Moyer, called as a witness by the 
United States and being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination. 

By Mr. Scott: 

Q. Officer Moyer, state your full name, please. 

A. Richard Webb Moyer, precinct detective attached to 
the General Assignment Squad at Police Headquar¬ 
ters. 

29 Q. Directing your attention to February 21, 1950, 
did you go to 146 C Street, Northeast? 

A. Yes; I went there in answer to a radio call. 

Q. And when you got there, what did you find? Inci¬ 
dentally, what time was it when you got there? 

A. Around just a little before 2 o’clock. 

Q. Yes. 

A. We arrived there and you go down a couple of steps, 
and there is a doorway leading into the Gem Cleaners. 
There is a glass in there about so wide (indicating), and 
so tall; and that glass was smashed. There was some 

individual on the scene there that said- 

Q. No, not what he said. Did you talk with him? 

A. Yes, sir, I talked with him. 

Q. And as a result of this conversation—and do you 
know who that individual is, now? 

A. No, I do not. 

Q. As a result of that conversation with him, what did 
you do. 

A. Well, as a result of this conversation, we sent a 

30 lookout for an old Buick automobile. I immediately 
left the scene at 146 C and started circulating around 

the neighborhood, in the direction in which this car had 
gone. I was on F Street, Northeast, about Eighth, when we 
received another radio call that this car had been run into 
an alley at the north end of Pickford Street. 

Q. Did you proceed there? 

A. Yes, sir; that was about a block and a half from where 
I was. 

Q. Yes. 

A. When we got there, we found Traffic Cruiser No. 1 
and myself had both got there about the same time. The 
old Buick automobile was sitting in the alley, and this 
one man had been apprehended by one of the men in the 
traffic cruiser. 
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We looked in the car and we saw the back end of the 
car was loaded with clothing. The boy who was arrested 
at that time in the car was named Carey. 

Q. Did you talk with Carey? 

A. I talked with Carey. 

Q. Not what Carey said, but as a result of what Carey 
said, well, let me stop right here at this point, before we 
get into that. You said there were clothes in the car? 

A. Yes, sir. 

Q. Did you get in and see what the clothes were? 

31 A. Yes, sir; we took the clothes out of the car. 

Q. I wish to show you Government Exhibit 1 for 
identification and ask you if you saw that coat there. 

A. There was a coat, yes, sir, this is one of the coats. 

Q. How do you identify it as one of the coats ? 

A. By the looks of it, sir. 

Q. All right. 

A. And there was also a short fur jacket in there. 

Q. I show you Government Exhibit for identification 
No. 2. 

A. Yes, sir; that looks like the jacket. 

Q. Were those in the car? 

A. Yes, sir; they were in the car. They were taken out 
by me myself. 

32 Q. As a result of your conversation with Carey, 
what did you do? 

A. That same night, about 5 o’clock- 

Q. That would be 5 o’clock in the morning, the a.m. hours? 
A. The same day, the 21st. 

Q. Right. 

A. The same day, about two or three hours later, we 
went out and arrested this gentleman right here. 

Q. Holmes? 

A. Holmes. 

Q. And did you talk to the defendant? 

33 A. I talked with Mr. Holmes. 

Q. About this? 

A. Yes, sir. 

Q. The clothing and things; and what was his conversa¬ 
tion? 

A. His conversation simmered down to he was in the 
automobile with one of the boys there, he didn’t recall 
which- 

Q. What automobile was that? 

A. This Buick automobile from which the clothes were 
recovered. 

Q. Yes. 
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A. That he was in the automobile, and one of the boys, 
that he thought was Chink—that is a juvenile not involved 
in this case now—said that “Let us go do a little roguing.” 
That is the exact words he used. 

Q. Did he say what he meant by roguing? 

A. Well, I understood it thoroughly. 

Q. What did you understand it ? 

A. I understood it “Let us go steal something.” 

Q. All right. Go ahead. 

A. They pulled up in front of this cleaning place. 

Q. Did he say who was with them? 

A. Yes, sir; he told me who was with them. 

Q. Just about this defendant Holmes, let us get what 
Holmes said. 

34 A. Yes, sir. 

Q. Who did Holmes say was with him ? 

A. He said a hoy named Chink; Country. 

Q. Who is Country? 

A. Country is this gentleman right over here (indicat¬ 
ing). 

Q. That is his nickname for Lanham ? 

A. Yes, sir. 

A. Chink is known as James Lee, colored, 17, who lives 
on Lowry Street, Lincoln Heights. Fred Pearson, colored, 
17: he lived at 3701 Grant Street. 

Then there is another hoy here named Flatty. We never 
have been able to identify or locate that gentleman. He 
said those were the boys who were with him. 

35 Q. Go ahead. What did he say he did in it? 

A. He said when the car pulled up to the front 
of this place, that he got out and stood on the corner of 
C and Second. 

The Court: This is Holmes in his conversation with you? 
The Witness: Yes, sir. 

Q. And did he say what he was doing there? 

A. Acting as lookout, to let the boys know if anybody 
sho'wed up, and that when they heard the police cars com¬ 
ing, the boys jumped in the car and left him standing there; 
that he walked down to Eighth and H, Northeast, caught 
a bus, and walked home. 

Q. All right. Did you talk with the defendant Lanham 
after he was arrested? 

A. Yes, sir; I talked with the defendant Lanham. 


• ••**#* 
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59 Q. Officer Moyer, will you please tell us what state¬ 
ment the defendant Lanham made to you concerning 

this case. 

A. Mr. Lanham said he was with the boys 'when they 
drove up in front of the place, and that during the com¬ 
mission of this crime he sat in the car and held his foot 
on the brake to keep the car from rolling off, as the 

60 car did not have any hand brake on it. He said he 
knew what was going on. 

Q. And did you examine that car, the Buick? 

A. Yes, sir; I was there when the man was apprehended 
in it and the clothes were recovered. 

Q. And did you find out whether there was a hand brake 
in the car or not? 

A. There wasn’t much of anything in it, sir. We couldn’t 
even get it started; we had to have it towed in. 

Q. Was there a hand brake in it or not? 

A. There was a hand brake, but I couldn’t tell you 
whether it w r as working or not. The car was sitting on the 
level at the time when we picked it up. 

Q. Did Lanham name the persons who were with him? 
A. Yes, sir; he told me who with with him, in the 
car. 

61 Q. Would you give us the names he gave you. 

A. He gave the same names I repeated to you be¬ 
fore. 

Q. Let us just have them again, just the names. 

A. It "was Charles C. Carey, James Lee, alias Chink; Fred 
Pearson; and Ronald Holmes, and another boy by the name 
of Flatty, they called him, w T ho lived in Lincoln Heights; 
but he didn’t know who he was. 

Cross-examination. 

By Mr. Sussholz: 

*•*•*•• 

63 Q. Did the defendant Lanham use the phrase, to 
you, “during the commission of the crime”? 

A. No, sir. 

Q. Did he use the word “commission”? 

A. No, sir. That is my own phrase. 

Q. In other words, it is now your testimony you were 
not relating what the defendant Lanham had told you, but 
what you recollect he told you? Is that correct? 

The Witness: The statements I made here to the Court 
are the facts that Mr. Lanham told me. 
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By Mr. Sussholz: 

Q. Didn’t you make the statement a few moments ago 
that during the commission of the crime, Mr. Lanham used 
the phrase “during the commission of the crime”? 

A. No; I didn’t say he used the phrase “during the com¬ 
mission of the crime.” I was giving my phrase. 

Q. You were giving your phrase, not what Mr. 

64 Lanham told you? 

A. No, sir; I wasn’t. 

Q. What were you doing? 

A. I was giving my version on the commission of the 
crime. 

Q. You were giving your version as to the commission 
of the crime? Is that correct? 

A. Yes, sir. 

Q. And you were doing that while you were relating to 
the jury what the defendant Lanham liad told you? 

A. What the defendant Lanham told me, I related to 
the jury; that he said he was in the car; that he held his 
foot on the brake; that he was present when the car was 
run up into the alley; that he jumped out and run; and he 
went up to 13th and H with another boy and they caught 
a bus and went home. 

Q. Mr. Moyer, please tell the jury whether or not the 
defendant Lanham told you that he had not taken part in 
the alleged housebreaking or storebreaking. 

A. My answer to that question is what he told me. 

Q. I am merely asking you, did he deny he took part in 
the housebreaking? 

A. He told me he sat in the car and knew what was 
going on. 

65 Q. Mr. Moyer, please tell the jury whether the de¬ 
fendant Lanham said anything to you at all about 

taking part in breaking into the store, taking any goods 
from the store, or anything of that sort. 

Mr. Scott: Just a yes or no answer on that question- 

The Court : Let the witness answer. 

Mr. Sussholz: Don’t caution the witness. Let him give 
his own answer. 

Mr. Scott: I am not cautioning the witness. 

The Witness: Lanham told me that when when of the 
boys made a suggestion “we do a little roguing,” he offered 
no opposition to it. 

By Mr. Sussholz: 

Q. Did he use the word “opposition”, Mr. Moyer? 
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66 A. No, he didn’t. 

Q. Let us use the words Lanham used. 

A. This happened over a couple of months ago. I can’t 
remember the exact words. 

The Court: Give us the substance of what he said. 

The Witness: He didn’t offer any opposition to what was 
going on. He stayed in the car and knew what was going on. 

Q. You cannot recall the exact words? 

A. No, sir. 

Q. In other words, any statement you have given to the 
Court is the substance of the conversation you had with 
the defendant Lanham? 

A. According to my notes. 

Q. Were any of them the exact words used by the defend¬ 
ant Lanham? 

A. They might be and might not be. 

Q. You don’t know? 

A. They are the substance of what he told me. 

67 Q. Now, Mr. Moyer, you have stated that the de¬ 
fendant Lanham offered no opposition to the commis- 

6S sion of this alleged crime. Is that correct? 

A. That is right. 

Q. Would you please reiterate or repeat the substance 
of any statements made to you by the defendant Lanham 
which caused you to reach that conclusion? 

A. What conclusion, is that, sir? 

Q. The conclusion that he offered no opposition. You 
were not there, Mr. Mover? 

A. Well, the mere fact that he remained there and and 
knew what was going on. 

*•••••• 

70 Mr. Scott : If Your Honor please, there is a stipu¬ 
lation that Irving Kozak, the partner of Murray 

Burkowitz, did not give anyone, including any one of the 
defendants, permission to enter or take any of the 

71 property. That is stipulated by counsel for both de¬ 
fendants and myself; and the Government closes its 

case. 

Mr. Susshoi^z: If Your Honor please, I wish to 

72 move for judgment of acquittal on behalf of the 
defendant Lanham, 

73 I submit to the Court that as a matter of law Lan¬ 
ham cannot be convicted under the indictment as 

charged, by his mere acquiescence, by his mere silence, 
taking the strongest view of the Government’s case, as I 
am required to do on this motion. 
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In other words, merely knowing, arguendo, a crime is to 
be committed by certain occupants of an automobile, and 
not doing anything to prevent its commission, does not make 
Lanham a principal to the offense. It requires something 
more. And I suggest to the Court that the only possible 
link throughout the entire case in chief of the Government 
is the alleged admission of Lanham, in the words of the 
officer, not in the words of Lanham, that he kept his foot 
on the brake of the car. 

74 The Court: I am prepared to rule. The Court 
overrules your motion and feels there is enough in 
the Government’s showing to make a prima facie case. 


75 Ronald Holmes, one of the defendants, being first 
duly sworn, was examined. 

• ••*••• 

81 Cross-examination. 

By Mr. Scott: 

Q. What time did you meet these boys, Ronald? 

A. Around the early part of that evening, on February 

20 . 

Q. At what time? Do you know? 

A. I met them around 9 o ’clock. 

• •••••• 

Q. And where did the six of you go ? 

83 A. Well, we were riding around and we had been 
drinking a little. 

Q. WLere did you get the liquor? 

A. I bought it. 

Q. All right. Go ahead. 

A. So the boys were talking about ‘‘Let’s break into the 
place?” 

Q. Who said that? 

A. Chink. 

Q. Did Lanham say that? 

84 A. No, sir. 

Q. What did Lanham say? 

A. Lanham, he was sitting back in the car singing. 

Q. WThat did you do between 10 and the time the store 
was broken into? 

A. We was riding around. 

Q. Just riding the whole time? 
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A. Yes, sir. 

85 Q. And what prompted you to drive by 146 C 
Street? 

A. I didn’t know anything about the place, because I 
had never been in that neighborhood before. 

• Q. Who mentioned the place, this particular place ? 

A. Chink. 

Q. What did he say exactly about it? 

A. Oh, while we were riding, the boys said “Let’s do 
a little roguing tonight.” And I told them I didn’t want 
anything to do with any roguing, and anything like that, 
because I told them I didn’t want to get into any trouble. 
Q. What did Lanham say? 

A. He wasn’t saying anything. 

86 Q. And you were with them when they broke the 
window? 

A. Yes, sir. 

Q. And when did Lanham move up to the front seat? 

A. I didn’t see him move up to the front seat. When I 
left, he was still in the back of the car. 

Q. He was in the back of the car? 

A. Yes, sir. 

• •••••• 

88 Q. And how did Lanham have his feet? 

A. He had his feet up on the seat like that. 

Q. Something like this? 

A. Yes, sir. 

Q. Say this is the back of the front seat? 

A. Yes, sir. 

Q. And did you tell him you wanted out? 

A. I didn’t say anything, because he looked like he was 
asleep, at that time. 

Q. Oh, he was asleep, or looked like it? 

A. Yes, sir. 

Q. He had quit singing? 

A. Yes, sir. 

89 Q. All right. Now, where did you go after the 
window was broken? 

A. They rode around the block; Carey rode the car around 
the block and came back to the cleaners; and that is when 
all of them got out, except Lanham. 

Q. And Lanham got up in the front seat at that time? 

A. I think so. 

Q. You think so? 

A. Well, when I left out of the car, Lanham was still 
seating in the back. 



11 


Q. Asleep? 

A. I don’t know if he was asleep or not, but he was still 
in the same position, his feet up on the seat. 

90 Q. Didn’t you tell Officer Moyer that you acted as 
the lookout and stood on the corner of Second and C 

Street? 

A. No, sir. He suggested I was the lookout. 

Q. He did? What did he say—“Weren’t you the look¬ 
out?” 

A. Yes; that is what he says. 

Q. And what did you say to that ? 

A. I said no. 

Q. You said you were not. Now, what time was this when 
they broke the window? 

A. Well, it was about 12:30, I think. 

Q. What did they say, what did Flatty say, after they 
drove around the block? 

A. Flatty didn’t say anything. 

Q. What did Pearson say as they drove around the block ? 
A. He was laughing. 

Q. What did Chink say? 

A. He wasn’t saying anything. 

Q. What did Lanham say? 

91 A. He wasn’t saying anything. 

Q. What did Carey say? 

A. Nothing. 

Q. So nobody said anything, except one fellow was laugh¬ 
ing? 

A. Yes, sir. 

Q. The whole time you were going around the block? 

A. That is right. 

Q. You are sure there wasn’t some conversation? 

A. I wasn’t paying much attention, because I wanted to 
get out of the car. 

Q. Didn’t you tell them you wanted to get out of the car? 
A. No, sir. 

Q. Didn’t you tell Lanham? 

A. No, sir. 


96 Cross-examination. 

By Mr. Sussholz: 

Q. Mr. Holmes, do you know where Deanwood is? 
A. Yes, sir. 
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Q. Were you at Deanwood the night in question? 

A. At Deanwood? 

Q. That is right. 

A. When. 

Q. The night of February 20, 1950. 

A. Yes, sir. 

Q. You went to Deanwood. What time did you go to 
Deanwood? 

A. I don’t know exactly what time it was. 

Q. Well, what time was it in relation to when you stopped 
at the place where this housebreaking occurred, the store 
breaking? How many hours before would you say it was? 
Just approximately. 

A. I don’t know exactly what time it was. 

Q. Well, you say you got picked up by Carey, or you met 
the boys, and so forth, around 9 or 10 o’clock. So, in other 
words, when you met Carey, and so forth, did you then go 
out to Deanwood? 

A. I met Carey at 9. We got out Northeast about 10. 

Q. That is right. 

A. And picked the boys up around quarter after 10. 

97 Q. You got three fifths of wine for a dollar and a 
half? Is that right? 

A. Yes, sir. 

Q. How much of that wine did you drink? 

A. About a half a fifth. 

98 Q. How much of that wine did Lanham drink? 

A. I don’t know. 

Q. He participated in this drinking, though? Is that 
right ? 

A. Yes, sir. 

Q. Did you buy any beer that night? 

A. I had a couple; I bought about six bottles of beer be¬ 
fore we met Carey, Lanham and I did, when wc were out 
Northeast. 

Q. Six bottles of beer? 

A. Yes, sir. 

Q. And you and he drank how much of that? 

A. We drank three apiece. 

• •••••• 

101 Q. Now, could you tell the jury anything, any 
words that Lanham stated, during your conversation, 
on the part of Chinky, or, in other words, from the time 
Chinkv says, “Let us do a little roguing”? Did Lanham 
have anything to do with it which was connected with this 
job to be pulled? 
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A. I didn’t hear him say anything. 

Q. You didn’t hear him say anything? 

A. No, sir. 

Q. Mr. Holmes, would you say Lanham was drunk? 

A. He could have been. 

Q. What is that? 

102 A. He could have been. 

Q. When you say he was singing, what do you 
mean that he was singing? In other words, just humming? 
How was he acting? Will you tell the jury? 

A. Well, his eyes were closed and he sounded drowsy. 
Q. And he had his feet up there? 

A. Yes, sir. 

103 Q. Now, just at that time, the car comes to a halt, 
after going around the block, and some of the boys 

get out, and you got out to go home ? 

A. Yes, sir. 

Q. Did Lanham get out? 

A. He stayed in there, after I got out. 

Q. Did he stay in the back, or what did he do ? 

A. When I left, he was still in the back. 

Q. Still in the back ? 

A. Yes, sir. 

Q. Was he looking around for anybody? 

A. I didn’t notice it. 

Q. What was he doing, when you got out of the car, still 
where vou had seen him? 

A. Yes, sir—still had his feet up on the seat. 

Recross-examination. 

By Mr. Scott: 

Q. Lanham was right behind the driver’s seat? 

A. Yes, sir. 

Q. And the hand brake doesn’t work on that car? 

104 A. I don’t know. 

Q. Did you hear Carey say it didn’t work? 

A. No, sir. 

Q. You never did, during the whole evening? 

A. No, sir. 

Q. Who was it you heard say anything about that? 

A. I didn’t hear anything about the hand brake until 
today. 

Q. This is the first time? 

A. Yes, sir. 

Q. Do you know why Lanham had to get up in the front 
seat and put his foot on the brake ? 

A. No, sir. 
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105 William Frederick Pearson, called as a witness 
by the defendant Lanham and being first duly sworn, 
was examined and testified as follows: 

• •**••* 

111 Q. At any time that night, while you were in the 
car, did Mr. Lanham say anything about breaking 
any windows or breaking into any stores? 

A. I didn’t hear him. 

Q. You didn’t hear him? 

A. No, sir. 

Cross-examination. 

By Mr. Scott: 


• •••#** 


119 Q. Did they say anything about the hand brake 
not working on that car? 

A. I didn’t hear nothing about it. All I know is the 
lights wasn’t working. 

***••#• 


121 Alfred E. Lanham, one of the defendants, having 
been previously duly sworn, was, examined and tes¬ 
tified further as follows: 

122 Q. Can you read? 

A. I say I cannot. 

Q. Can you read? 

123 A. I cannot. 

Q. Can you write a letter? 

A. No, sir. 

Q. But you can sign your name? 

A. I can sign a little bit. 

• #••••• 

125 Q. How much of that three fifths of wine did you 
drink? 

A. I drank quite a bit of it. 

Q. How much? 

A. I would say I drank almost a fifth. 

Q. Had you had anything else to drink prior to the time 
you were drinking that wine? 

A. Before then, Ronald and I had three beers. 
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Q. You had three beers? 

A. Yes, sir. 

Q. After you had that wine to drink, where did you go ? 
A. We went to the Elks’ home, out there in Deanwood. 

Q. What did you do there? 

A. We danced with some girls. 

Q. And what did you do then ? 

A. We got in the car and went up to the Melody Inn Club. 
Q. And what did you do in the Melody Inn? 

A. We sat in there and drank some more beer. 

Q. How much beer did you drink? 

A. Two or three cans of beer. 

Q. Did you buy anything else to drink that night, any¬ 
thing more than that? 

A. We went back to the liquor store and got another fifth 
of wine. 

126 Q. Mr. Lanham, did anybody in that car, after 
you left the Melody Inn, say anything about roguing? 

A. They was talking about it, but I didn’t pay it no mind. 
Q. And do you know who it was? 

A. It was Chinky. 

Q. I want you to identify these people by their last names. 
Who is Chinky? 

A. I don’t know his last name. 

Q. You have heard someone mention the name of Lee 
today- 

A. That is right—Lee. 

Q. His name is Lee? 

A. Yes, sir. 

Q. He said something about roguing? 

A. That is right. 

127 Q. What did you say to it? 

A. I didn’t say nothing. I laid back in the car and 
went to sleep. 

Q. Were you singing much that night? 

A. I was singing when we first started off. 

Q. Did you see anybody break a window that night? 

A. I did not. 

Q. Now, did you see a car stop before the Gem Valet 
Shop that night? 

A. I did not. 

Q. But you saw the car stop, didn’t you? 

A. Not then. 

Q. Where were you in that car, Mr. Lanham? 

128 A. I was in the back seat, sleeping. 

Q. You were in the back seat sleeping? 

A. Yes, sir. 
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Q. Do you have any recollection as to getting into the 
front seat? 

A. Yes; I do remember getting into the front seat. 

Q. Why did you get into the front seat? 

A. Because the car—when they got out of the car, they 
'woke me up. 

Q. What did they say? 

A. They didn’t say nothing, but just went out of the car. 
Q. All right. 

A. So the car started rolling down the hill, and I jumped 
up to stop the car from rolling down the hill. 

Q. Did the car have a hand brake? 

A. I didn’t look to see. 

Q. What did you do?—jump out of the car, or climb over 
the seat? 

A. I climbed over the seat. 

Q. And what did you do then ? 

A. I went on back to sleep. 

Q. You say they woke you up when they got out of the 
car? 

A. That is right. 

129 Q. And you felt the car rolling, and you jumped 
into the front seat? 

A. That is right. 

Q. And stepped on the brake. Did you try to work the 
hand brake? 

A. I didn’t look for no hand brake. 

Q. Do you know how to drive a car? 

A. No, sir; I can’t drive. 

Q. Do you have a driver’s license? 

A. No, sir. 

Q. But you know how to hold a wheel? 

A. Sure; I can hold a wheel. 

Q. And -when you say they got out of the car and woke 
you up, where did they go ? 

A. They vras going up the street. 

Q. They were going up the street? 

A. That is right. 

Q. Did you watch them? 

A. No, sir. 

Q. Did you go out of the car to see anything? 

A. No, sir. 

Q. Were you supposed to look out of the car to see 
something? 

A. No, sir. It was nothing that concerned me. 

Q. Why did you put your foot on that brake? 

A. Because the car was rolling down the hill, 
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down the street. So I stopped it. 

Q. When they came back to the car, what were you doing? 
A. I was asleep when they came back. 

Q. Where was your foot? 

A. It was on the brake. 

Q. Which foot? 

A. My left foot. 

Q. It was on the brake when they came back to the car. 
What did they have in their hands, Mr. Lanham? 

A. I didn’t notice what they had in their hands. 

Q. When did you wake up? 

A. When we ran into a wall down there and it stopped 
the car and I woke up. 

*•#•#** 


132 Q. I want you to tell this jury, and I want you 
to look at this jury, Mr. Lanham, and tell them, to 

the best of your memory, just what you told Policeman 
Moyer. I want you to tell them everything you told Police¬ 
man Moyer. 

A. Well, he came in and called me about 12 midnight, 
that Wednesday night; so he asked me what did I have to 
do with it and did I know the boys; and I told him yes, 
I knew the boys. 

He asked me whether or not I was in the car that Mon¬ 
day night, and I told him yes, I had been in the car that 
Monday night. And he asked me what I was doing in the 
car, and I told him driving around, and went in the liquor 
store and bought some liquor and beer. 

And he asked me did I know about the cleaners broken 
in, and he said, “You had better tell the truth, and it will 
be more better for you.” 

So then he carried me back upstairs to the lineup and 
carried me to court the next day. 

133 Q. Did you tell him you did not pull the job ? 

A.* That is right. 

Q. What did you tell him? 

A. I told him, I said I were in the car, I said, but I 
didn’t have anything to do with it. 

Q. You did tell that to Policeman Moyer? 

A. That is right. 

Q. That you didn’t have anything to do with the job? 

A. That is right; that I didn’t have anything to do with 
the job, because I was under the influence of alcohol and 
I was asleep. He asked me how much I had to drink. 

Q. And what did you tell him? 

A. That we had bought about four fifths of wine. 
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Q. Did you hear him testify earlier today you told him 
you had been drinking only beer? 

A. That is right. 

Q. Two cans of beer? 

A. That is right. 

Q. You don’t think that is true, do you? 

A. No, sir; it isn’t true. 

Q. What did you tell him? How many fifths of 
wine ? 

134 Q. And did you tell him how much of that you 
drank? 

A. I told him I drank about a fifth of wine. 

Q. And what did you tell him you were doing when these 
boys got out of the car? 

A. I told him I was in the back seat, asleep; and when 
the boys got out, they woke me up. And when the car 
started rolling, I went over there and put my feet on the 
brake and stopped the car from rolling. 

Q. Mr. Lanham, when Policeman Moyer testified earlier 
today that all you told him is you had your foot on the 
brake, he wasn’t telling everything you told him, was he? 
A. He sure wasn’t. 

Q. Did you get your hands on any of this stuff you are 
charged with stealing? 

A. No, sir; I did not. 

Q. When did you see this stuff? 

A. When it came here today. 

Q. Did you ever see it before? 

A. No, sir. 

Q. Did you tell anybody to get that stuff for you? 

A. No, sir. 

Q. You did not? 

A. No, sir. 

135 Q. Did you tell the boys to pull this job? 

A. I did not. 

Q. Did you tell them anything from which they could feel 
you wanted them to do that? 

Mr. Scott : Let him say what he said. 

The Witness: I didn’t say anything about it. 

The Court: Just continue right on. 

By Mr. Sussholz: 

Q. Mr. Lanham, did you in any w’ay help these boys pull 
the job? 

A. I did not. 
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Q. Why did you have your foot on the brake, Mr. Lan- 
ham? 

A. Because the car was moving. 

Q. Did you feel that by putting your foot on that brake 
you would hold the car ready for these other boys to get 
back in the car quickly? 

A. I did not. I only felt it was because it w^ould keep 
the car from going out into the street and hitting another 
car. 

136 Q. Did you have any conversation wuth any other 
man or boy in that car that night about any valet 
store or any store at First and C Street, Northeast? 

A. I did not. 

Q. Did you know where these boys were going that night 
-when they got out of the car ? 

A. No, sir; I did not. 

Q. Why didn’t you know? Didn’t they say where they 
were going? 

A. They didn’t tell me where they were going. 
Cross-examination. 

By Mr. Scott: 

• •••*•• 

140 Q. All right. Now who first mentioned this place 
of the Gem Cleaners? Which one? 

A. I don’t know which one it were. 

Q. When did you first hear of it? 

A. When they carried me to the station house. 

Q. The first time you ever heard of the Gem Cleaners. 
Do you remember when you first went around there the 
first time by the place? 

A. I don’t remember. 

Q. Were you sound asleep? 

A. I was asleep. 

Q. In the middle? 

A. That is right. 

Q. And did you have your feet up on the back of the 
seat? 

A. I did, I think. 

Q. And who got out of the car when you first stopped 
there ? 

A. They all got out of the car. 

141 Q. They did? 

A. Yes. 

Q. Except you? 
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A. That is right, because they woke me,up when they 
got out. 

A. They woke me up by getting out of the car, by stepping 
on my leg. 

Q. And you didn’t hear the window break? 

A. I did not. 

Q. Do you remember when they went around the corner, 
after they left there the first time? 

A. I did not. 

Q. Do you remember when some policeman came up to 
vou and said vour lights weren’t working? 

A. I do not. 

Q. When did you first notice the car moving? 

A. That is when it started down the hill. 

Q. Was this C Street on a steep hill? 

142 A. It is a hill, I know. 

Q. Were you awake when it did? 

A. I woke up because the car was moving. 

Q. That also awakened you? 

A. That didn’t waken me; I was awakened when thev 
started out of the car. 

Q. So you immediately jumped over to stop it ? 

A. I jumped over to stop it. 

Q. And there wasn’t anybody else in the car but you? 
A. There was nobody else in the car but me. 

Q. And you don’t drive? 

A. No; i can’t drive. 

Q. So you sat there with your foot on the brake? 

A. That is right. 

Q. And how long were they gone? 

A. I don’t know how long they were gone, because I was 
asleep again when they came back. 

Q. Was your foot on the brake still? 

A. I don’t remember. 

Q. Did you feel the car move again? 

A. I didn’t feel the car move no more. 

Q. But you had put your foot on the brake to stop it? 
A. That is right. 

Q. It was moving at that time when you put your foot 
on the brake? 

143 A. That is right. 

Q. It was moving at that time when you put your 
foot on the brake? 

A. That is right. 

Q. Was your foot on the brake or not, after you went 
to sleep ? 

A. I don’t remember, because when the car stopped, it 
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was almost up on the other car in the street. It rolled dow T n 
on the other car. 

Q. So there was another car right in front of you? 

A. There was a car parked alongside the street in front 
of there, and when I stopped it, it just about had hit the 
car. So I know I went on back to sleep; and when I woke 
up again, the car was running into an alley, in a wall. 

Q. And that is the first time you had aw r akened, after 
you put your foot on the brake ? 

A. That is right. 

Q. You didn’t hear them get into the car? 

A. That is right. 

Q. You didn’t hear them talk? 

A. No, sir. 

Q. You didn’t hear anybody running around? 

A. No, sir. 

Q. When you awakened, were you in the front seat or 
the back seat? 

144 A. I was in the front seat when I woke up the 
next time. 

Q. Were you lying down on the front seat? 

A. I was laying up on the boy’s shoulder. 

Q. Who "was that? 

A. It was Tansey, I think, in the front seat with me 
when I vroke up. 

Q. And the back was loaded with other clothing and 
things, wasn’t it? 

A. I don’t know. 

Q. What did you do when you hit the wall ? 

A. We got out. So I went up the street. 

Q. You ran, didn’t you? 

A. I didn’t run. 

Q. Didn’t you hear the sirens coming? 

A. I didn’t hear no sirens coming. I walked up 

145 the street and there was a colored officer standing on 
the street and he said, “Boy, where do you live at?” 

And I said I was on my way home, and taken the bus and 
went home. 

Q. And isn’t it a fact that you ran? 

A. No, sir. 

Q. When Officer Moyer talked to you, didn’t you tell him 
that Chink was the man who wanted to go to the cleaners? 
A. No; I didn’t tell him that. 

Q. And didn’t you tell him they put the clothing in the 
back of the car? 

A. No, sir. 
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Q. And you held your foot on the brake, so that the car 
wouldn’t roll? 

A. X didn’t tell him that. I told him I stopped the car 
from rolling down the street, by putting my foot on the 
brake. 

146 Q. There wasn’t any necessity of putting your foot 
on the brake after you got in the front of the car, 
because the car in front of that car would have stopped it? 
Is that right? 

A. It did stop it. 

Q. What? 

A. It stopped it from rolling. 

Q. And you don’t know whether you left your foot on 
the brake or not? 

A. That is right. 

Q. And didn’t you help the boys put those clothes and 
things into the car when they came back ? 

A. I did not. 

#•##••# 

149 Q. Are you the same Alfred Eugene Lanham who 
in November, 1949, was found guilty of petty lar- 

cency? 

A. I were. 

Redirect examination. 

By Mr. Sussholz: 

Q. Mr. Lanham, did you tell Officer Moyer that you helped 
to load this stuff into the car? 

A. I did not. 

• •••••• 

151 Richard Webb Moyer, called as a rebuttal witness 
by the United States, and having been previously 

duly sworn, was examined and testified further as follows: 

Q. Officer Moyer, you have heard the testimony of the 
defendant Lanham? 

A. Yes, sir; I have. 

Q. WTten you questioned him, did he tell you that he had 
walked or had run up the alley, after the car had hit this 
place ? 

152 The Witness: He said Carey and Chink and Pear¬ 
son were with him at the time they ran into this 

alley, and when they hit the wall, he got out and ran and 
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proceeded to 13th and H, Northeast, where he caught a bus 
and went home. 

By Mr. Scott: 

Q. Did he tell you. he had been asleep when he went up 
to this Gem Cleaners ? 

A. No, sir; he didn’t say he was asleep. 

Q. Did he say he had been asleep when Carey came back 
out of the Gem Cleaners? 

A. No; at no time did he tell me he was asleep. 

Mr. Sussholz: Just a moment, please. 

(The witness handed a notebook to Mr. Sussholz.) 

Cross-examination. 

By Mr. Sussholz: 

Q. Officer Moyer, will you leave it open at that page, if 
you will, the page you were referring to. 

In those notes, outside of the page you are now looking 
at—and that is the page you used to refresh your recollec¬ 
tion? 

A. Yes, sir; that is right. 

153 Q. Officer Moyer, wili you read to the jury the 

entire page you have there? 

A. The entire page? 

Q. Will you read that entire page to the jury, only as it 
pertains to the defendant Lanham ? 

A. That is correct— 

“Country stated Fred Pearson ran home with me.” 

Mr. Scott: Just a moment. Country is the defendant 
Lanham ? 

The Witness: That is right- 

“After being chased from the alley at the rear of the 
700 block of Ninth Street, Northeast, by Traffic Bu¬ 
reau Cruiser No. 1 and myself.” 

That is not in there; but I was with him. It says 
“During the occurrence”—I have an abbreviation for 
that—“I sat in the car and held my foot on the 
154 brake. When we were in the alley”—that is 
where they were stopped—“there was with me 
Carey, Chink and Pearson.” And dow T n here it says 
“Lanham.” That is my own note. 
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Q. You wouldn’t have any other notes in that book re¬ 
garding the defendant Lanhani that you have read to 

155 the jury? 

A. There wasn’t anything additional. 

Q. Officer Moyer, do you have anywhere in those notes 
or in any notes you have, made at the time of these inci¬ 
dents, which contain the statement of the defendant Lan- 
ham, “I offered no opposition to this housebreaking”? 

A. No. That is what he told me; he didn’t do anything 
about it, but just sat there and held his foot on the 
brake. 

156 Q. And he did nothing to stop it? 

A. That is correct; and he knew what was going on. 
Q. The only thing he told you about his activity on this 
night was that he kept his food on this brake? 

A. That is correct. 

158 Mr. Sussholz: I renew my motion for directed 
judgment of acquittal, on the grounds the Govern¬ 
ment has failed to make out a prima facie case, on the 
grounds there is insufficient evidence to go to the jury on the 
question of the defendant Lanham’s being an aider and 
abettor to the extent required by law; in other words, there 
is no evidence or hardly a scintilla of evidence to show that 
he was an active participant in any alleged plan or scheme 
to break into the store, the Gem Valet Shop. 

The Court: Very well. The Court will overrule that 
motion. 

*••••*# 

183 Judge’s Charge to the Jury 

• ##•••• 

192 This case has been presented to you on the theory, 
first, that the mere presence of a person at the scene 
of a crime soon after its occurrence presumes that person 
way a participant in the crime; also on the theory that 
while one may commit a crime by himself, it is possible 
for one or more persons to commit a crime. In other words, 
anyone who knowingly and voluntarily cooperates, aids, 
abets, assists, advises or encourages another in the com¬ 
mission of a crime is what we term an accomplice and, if 
present at the scene of the crime, would be equally guilty 
with the others with whom he aided, abetted, assisted, ad¬ 
vised, encouraged or conspired. 
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The Court charges you in that connection that if two or 
more persons combine, confederate and agree together by 
their concerted action to accomplish a crime or an unlawful 
purpose, or for some purpose not in itself criminal or un¬ 
lawful but by means of which a crime or some unlawful 
purpose is accomplished, and if one or more of the group 
do what we term an overt act—an open, manifest and ap¬ 
parent act to carry out the unlawful combination and con¬ 
spiracy—if that is agreed to by the parties, and the overt 
act is done, then the act of one becomes, through the 

193 theory of agency, the act of all, each being bound 
by the act of any one particular conspirator. 

In that same connection the Court also charges you, as 
I have indicated a moment before, that a person who ad¬ 
vises, concerts or connives in the commission of a criminal 
offense, or is present at the scene thereof aiding or abetting 
another in its commission, is jointly guilty of the offense. 

In other words, if you find that there was an agreement 
on the part of a group to commit a crime, and there was 
unanimous agreement on the part of all that each would 
participate, and as a result of the agreement there was 
the carrying out of the conspiracy originally planned by 
the doing of some overt act to carry it out, then of course 
each that participated would be liable on the theory that 
the act of one binds all who are party to it. 

However, if in this particular case you find there was 
the unlawful combination charged, and the unlawful agree¬ 
ment and conspiracy to commit a crime, and if in pursuance 
of it the several parties to the agreement were to do cer¬ 
tain things, a combination of which aided all in the common 
perpetration of the offense, though one thereby was not 
physically present at the store but might have been some 
distance away and acting as lookout in the event the police 
should come or some other disturbance should occur, that 
person, though not physically present by the store or 
participating in the act that broke the glass or in 

194 the removal of articles from the store, if you should 
believe that and believe it beyond a reasonable doubt, 

that person would be constructively present at the scene 
aiding and abetting. 

If you find that another whose part was to be in the car 
had an assignment involving that and was there for that 
purpose, aiding and abetting the others, although he was 
in front of the store or some distance down from the store, 
but was there for the purpose of aiding and assisting and 
abetting the others who would make the break and would 
enter and would carry off the articles, the Court charges 
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you, if you believe that beyond a reasonable doubt, he would 
be equally guilty with the others. 

195 The Government contends, on the one hand, that 
the defendant Holmes was a member of a combina¬ 
tion or conspiracy that agreed to break into the store and 
commit the offense of larceny, and that his presence, though 
not at the scene, was nevertheless constructive, in that he 

was acting as lookout. 

196 The defendant Lanham also says he was asleep, 
and that again is a question of fact for you to pass 

upon; whether or not he is telling you the truth of that is, 
of course, a question of fact. If you believe that he was 
present; that he had agreed to participate with the others 
in the unlawful housebreaking and participate with the 
others in the unlawfful stealing, and that his part was to be 
present outside and in the car, behind the wheel, and that 
he was there for that purpose, to carry it out, and that he 
had agreed 'with them that that would be his part, then of 
course he would be equally guilty with the others of hav¬ 
ing unlawfully entered and having unlawfully taken 

197 the articles from the store. 

On the other hand, if he was asleep and, by virtue 
of that state, he was not agreeing and did not agree to com¬ 
mit such offenses, either to unlawfully enter or to unlaw¬ 
fully steal, and if at the time the crime occurred he was still 
asleep and thereby not participating with his mind, of 
course the question would then be that he did not have the 
intent necessary for the crime of housebreaking or for the 
crime of larceny. 

198 Before I charge you further, will counsel approach 
the bench, please. 

(At the bench:) 

The Court: Are there any suggestions or any additional 
prayers by either side for instructions that I should give 
to the jury before they retire? For the Government, Mr. 
Scott? 

199 Mr. Sussholz: I feel the Court should charge the 
jury that mere silence on the part of either one of 

the defendants, particularly the defendant Lanham, even 
if he had knowledge that a crime was about to be 

200 committed, is not sufficient to convict him as a prin¬ 
cipal participant in either of the crimes; is not suffi- 
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cient to convict him on trial; and he is under no duty to 
stop the commission of a crime. 

The Court: I feel that he would be under some duty to 
act; that he couldn’t just sit there and, by his presence, 
give aid and comfort; but he would have to do something. 
I don’t believe that would be a proper charge. 

Mr. Sussholz: I believe the cases hold as to active partici¬ 
pation. 

The Court: Very well; you may have an exception. Is 
there anything else? 

Mr. Sussholz: No. 

• •••••• 

202 I also charge you, in connection wdth the aiding 
and abetting of a person who advises, aids, incites 
or connives in the commission of an offense, that there 
must be something he has affirmatively participated in; he 
must by his presence be there aiding and abetting or in¬ 
citing or encouraging others to do the offense. 

With those additional elaborations, I will ask counsel 
if there are any additional instructions you gentlemen re¬ 
quest. 

(All counsel responded in the negative.) 


219 Filed in Open Court, Mar. 6, 1950. Harry 

M. Hull, Clerk 

The Grand Jury charges: 

On or about February 21, 1950, within the District of 
Columbia, Ronald Holmes, Charles C. Carey, and Alfred 
E. Lanham entered the store of Irvin Kozak and Murray 
Berkowitz, co-partners, with intent to steal property of 
another. 

Second Count: 

On or about February 21,1950, within the District of Co¬ 
lumbia, Ronald Holmes, Charles C. Carey, and Alfred E. 
Lanham stole the property of Irvin Kozak and Murray 
Berkowitz, co-partners, of the value of about $320.50. 
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220 Filed, Mar. 16, 1950. Harry M. Hull, Clerk 

United States District Court for the District 

of Columbia 

Criminal No. 400-50 

Charge: Housebreaking and Larceny 

United States 


vs. 

Alfred E. L an ham, defendant 
Plea of Defendant 

On this 10th day of March, 1950, the defendant, Alfred 
E. Lanham, appearing in proper person, requests counsel 
be appointed by the Court which is so ordered, and, being 
arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 


221 Filed, Apr. 7, 1950. Harry M. Hull, Clerk 

United States District Court for the District 

of Columbia 

Criminal No. 400-50 

Charge: Housebreaking and Larceny 

United States 


vs. 

No. 1 Ronald Holmes ; No. 2 Alfred E. Lanham, defendants 

On this 6th day of April, 1950, came the attorney of the 
United States; the defendants in proper person and de¬ 
fendant No. 1 by his attorney William A. Tinney, Jr., 
Esquire, and defendant No. 2 by his attorney, Leonard 
Sussliolz, Esquire; whereupon the jurors of the regular 
Petit Jury panel serving in Criminal Court No. 3, being 
called, are sworn upon their voir dire; and thereupon comes 
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a jury of good and lawful persons of the District of Co¬ 
lumbia, to-wit: 

1. Lottie P. King. 

2. Pauline B. Jones 

3. Willie Mae Harris 

4. Edwin W. Guilford 

5. John C. Greely 

6. Murray Gould 

7. Jack L. Nelson 

8. John Lee Coleman, Jr. 

9. Gussie S. Fulmer 

10. DeWitt T. Eades 

11. Robert C. Edwards 

12. Alma T. Eckartt 

who are sworn to well and truly try the issue joined here¬ 
in; upon their oath say that defendant, Ronald Holmes, 
is not guilty on count one and guilty of Petit Larceny on 
count two, and that defendant, Alfred E. Lanham, is guilty 
on count one and guilty of Petit Larceny on count two of 
the indictment. 

The case is referred to the probation officer of the Court 
and the defendant Ronald Holmes is permitted to remain 
on bond pending sentence and the defendant Alfred E. Lan¬ 
ham is remanded to the District Jail. 


222 Filed April 11, 1950. Harry M. Hull, Clerk 

Motions for Judgment of Acquittal or for New Trial 

I. The defendant, Alfred E. Lanham, moves the Court to 
grant him a judgment of acquittal, notwithstanding the 
verdict, for the following reasons: 

I. The government failed to make out a prima facie case. 

II. The defendant, Alfred E. Lanham, moves the Court 
to grant him a new trial for the following reasons : 

1. The Court erred in denying defendant’s motion for 
acquittal made at the conclusion of all the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is not supported by substantial evidence. 

4. The Court erred in charging the jury and in refusing 
to charge the jury as requested. 

5. The Court erred in denying defendant’s motion for 
mistrial. And for such further and other reasons as ap¬ 
pears in the attached memorandum of points and authori- 
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ties, and as will be orally presented to the Court at the 
hearing hereof. 


223 Filed Apr. 21,1950. Harry M. Hull, Clerk 

On this 21st day of April, 1950,, came the attorney of the 
United States; the defendant in proper person and by his 
attorney, Leonard B. Sussholz, whereupon the defendant’s 
motion for judgment of acquittal or for new trial, coming 
on to be heard, after argument by counsel, is by the Court 
denied. 


224 Filed Apr. 25, 1950. Harry M. Hull, Clerk 

On this 21st day of April, 1950 came the attorney for 
the government and the defendant appeared in person and 
by counsel, Leonard B. Sussholz, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty, and a verdict of guilty of the 
offense of 

Housebreaking as charged in count 1 
Petit Larceny in count 2 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of 4 

One (1) year to five (5) years on count 1 
One (1) year on count 2; said sentence by the courts 
of the indictment to run concurrently. 


225 Filed Apr. 21, 1950. Harry M. Hull, Clerk 

Affidavit in Support of Application for Leave to Proceed 
without Prepayment of Costs 

I, Alfred E. Lanham, being first duly sworn according 

to law, depose and say that I am the-in the above- 

entitled cause, and, in support of my application for leave 
to proceed in said cause without being required to prepay 
fees or costs, state as follows: 

1. That I am a citizen, of the United States. 

2. That because of my poverty I am unable to pay the 
costs of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in 
said suit or action. 
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5. That the nature of my cause of action is briefly stated 
as follows: Appeal from criminal conviction. 


Let the applicant proceed on appeal without prepayment 
of costs. 


James C. Kirkland, Judge. 


226 Filed Apr. 21, 1950. Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant: Alfred E. Lanham, 200- 
19th St., S. E., Washington, D. C. 

Name and address of appellant’s attorney: Leonard B. 
Sussholz, 1511 K Street, N. W., Wash., D. C. 

Offense: Housebreaking and Petty Larceny. 

Concise statement of judgment or "order, giving date, and 
any sentence: 

Conviction of Housebreaking. Judgment imposed April 
21,1950; sentence one to five years. 

Conviction of Petty Larceny. Judgment imposed April 
21,1950; sentence one year to run concurrently. 
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